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I INTRODUCTION

Plaintiff, Millie Max (“Max”), serves as a committeewoman for Defendant,
Republican Committee of Lancaster County (“RCLC”), a political comniittee
headquartered in Lancaster County, Pennsylvania. In her lawsuit, Max is asking the
Court to lend its judicial imprimatur to her contention that, in her role as a RCLC
committeewoman, she is entitled to disparage and defame two of the RCLC’s endorsed
candidates for seats on the Court of Common Pleas of Lancaster County, Pennsylvania in

the General Municipal Election held on Tuesday, November 6, 2007.

(104944152



Max, whose preferred candidate did not receive the RCLC’s endorsement, insists
that she has the right, as a RCLC committeewoman, to disparage the RCLC endorsed
candidates to advance her personal “political and moral views in primary elections.”
Max’s demand violates the RCLC’s well-established constitutional rights to association
and speech protected under the First and Fourteenth Amendments of the Constitution.
The United States Supreme Court has consistently held that political parties enjoy
fundamental rights of association and expression protected under the Constitution,
especially in matters involving party advocacy relating to the advancement of policies and
candidates.

Little imagination is required to sce that there was no accident between the timing
of the filing of Max’s lawsuit and the Pennsylvania 2007 General Municipal Election.’
Max’s lawsuit, a transparent atternpt to further defﬁmc the RCLC endorsed candidates
under the protective cloak of judicial immunity in advance of the election, is factually and
legally without merit and should be summarily dismissed by the Court.

II. STATEMENT QF FACTS ACCORDING TO PLAINTIFF’S COMPLAINT?

Max is an elected committeewoman for the RCLC representing the Hershey Road

voting district in Mount Joy Township, in the County of Lancaster, Pennsylvania.

"Max’s lawsuit was filed on Thursday, October 25, 2007, and immediately delivered to the local
newspapers before being served on the RCLC and Mr. Dumeyer. In fact, representatives of Defendants first
learned about the lawsuit the following day when contacted by mendbers of the press and only received a
copy of the Complaint when it was forwarded by the press. This was before the Conplaint was even
available electronically through the Court PACER system.

2 When ruling on a motion to dismiss pursuant to Rule 12(b)(6), the Court must accept as true the
factual allegations in Plaintiffs' Complaint. The Court is not, however, required to accept legal conclusions
or conclusory allegations in a complaint. Ercole v. Conective and Coventry Health Care of Delaware, Inc.,
2003 WL 21104926 (D. Del. 2003). By reciting the alleged facts in Plaintiff’s Complaint, neither the RCLC
or Dumeyer adopt the alleged facts, or concede that they are complete or accurate.
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Complaint at §5. RCLC is a political organization registered under the laws of the
Commonwealth of Pennsylvania. Complaint at {7. The membership of the RCLC is
composed of one committeeman and one committeewoman for each election district in
Lancaster County, elected in the primary elections of even numbered years by the
qualified, registered Republicans from each election district. Complaint at §7. The
RCLC is governed by the “Rules of the Republican Commiittee of Lancaster County”
currently on file with the Lancaster County Board of Elections (hereinafter the “Rules™).
Complaint at 18; see also Republican Committee of Lancaster County Bylaws & Rules at

www.goplancaster. com/AboutTheRCI.C.

Defendant, David M. Dumeyer (“Dumeyer’), is the current Chairman of the
RCLC. Complaint at 112. Dumeyer is a party to this action solely in his official capacity
as Chairman of the RCLC. Complaint at §13. Dumeyer, as Chairman of the RCLC,
pursuant to Art. II, §5(A) of the Rules, is “the chief executive officer of the Republican
Party of Lancaster County and its designated spokesman at all levels of Party affairs.”
Complaint at 14.

Max successfully campaigned for the position of Republican committeewoman for
the Hershey Road voting district in Lancaster County, Pennsylvania, promising the
Republican voters of that district that she was commitied to endorsing candidates who
uphold traditional values. Complaint at J17. Six open seats on the Lancaster County
Court of Common Pleas were up for party nomination in the May 15, 2007, primary
election. Complaint at §18. On or about December 20, 2006, a screening committee

appointed by Dumeyer approved a list of ten candidates “worthy of party endorsement”
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for the May 15, 2007, primary election. Complaint at J19. In February, 2007, the RCLC
endorsed a slate of six judicial candidates for nomination by the Republican Party at the
May 15, 2007, primary election for the six seats on the Lancaster County Court of
Common Pleas to be elected during the General Municipal Election of 2007. Complaint .
at 920.

Two of the RCLC endorsed judicial candidates are Howard F. Knisely (“Knisely”)
and Jeffery D. Wright (“Wright”). Complaint at Y21. In the Complaint, Max makes
allegations against Knisely and Wright that will not be repeated herein. See Complaint at
422 and 23. According to Max, because of her alleged personal concerns about the
“moral finess” of the endorsed judicial candidates, Knisely and Wright, Max alleges that
she was not able, consistent with her pledge to the Republicans of her voting district to
only endorse candidates who uphold traditional values, to support the judicial candidates
endorsed by the RCLC in the 2007, primary election. Complaint at §24.

During the 2007, primary election campaign, Max approached a voter who had a
“Jeffery Wright” campaign sign in her vard and encouraged her to switch her support to
another Republican judicial candidate. Complaint at 425; (Note: this candidate sought,
bui did not receive, an endorsement by the RCLC. For a list of the RCLC endorsed
judicial candidates, see www.goplancaster.com/OurEndorsedTeam.) At 9:21 p.m. on
May 14, 2007, the evening before the 2007 primary election, Max received a telephone
call from Andrew Heath (*Heath”), an individual employed by the RCLC, concerning the

incident.” Complaint at §26. When asked about the incident, Max replied, “I don’t know

3 Andrew Heath is the Executive Director of the RCLC.
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who that would have been, but I stopped by a home today and talked with a lady who was
out and mentioned about one of the candidates.” Complaint at §28. According to Max,
Heath stated that there would be a meeting after the election, at which Max would
probably be asked to resign her elected position as a Republican committeewoman.
Complaint at 730,

On primary election day, Tuesday, May 15, 2007, Max worked at her voting
district’s polling station and handed out “slate cards”, printed at her own expense, to
Republican voters encouraging them not to vote for the RCLC endorsed candidates,
Knisely or Wright, but to vote, instead, for another candidate who had failed to receive
the RCLC’s endorsement. Complaint at §31.

In a June 18, 2007 letter (the “Letter”) addressed to Max from Dumeyer, sighed as
Chairman of the RCLC, Dumeyer stated that “[{]t is inappropriate for a comumitiee
member, for instance, to disparage an endorsed candidate, especially to voters who have
chosen to support the endorsed ticket. Obviously, promoting the positive qualities of an
unendorsed candidate whom one supports may not be inappropriate, as long as it does not
accompany negative comments about any endorsed candidate. It is equally inappropriate
for a committee member to nse one’s status as a committee member outside one’s own
voting district to disparage endorsed candidates. That can only confuse voters who
expect a united message. As for a separate slate card to distribute at the polls, it simply
confuses voters. A separate slate card contradicts the Party’s decisions on endorsements,
casts doubt about one’s role as a ‘team player,” and suggests that personal agendas trump

the collective decision made by two-thirds of one’s fellow committee members in
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convention. In these cases, if you have serious reservations about the choice of
candidates endorsed by the Party, you should resign from the Commitiee. This frees one
to support wholeheartedly their chosen candidate(s) and to speak against the endorsed
candidate(s). . .if you feel you simply cannot support the entire Republican ticket, then

absenting yourself from the polls could be sufficient. . .You have some thinking and

decision-making to do. . .if your conscience or personal convictions prevent you from
doing so, I have laid out two alternative courses of action for your consideration. . .”
Complaint at §32.*

The Commonwealth of Pennsylvania requires major political parties, such as the
Republican Party, to select their nominees for the general election in primary elections.
Complaint at 935. The primary elections at which Max and all other members of the
RCLC are elected are established and conducted under the laws of the Commonwealth of
Penngylvania. Complaint at §36. |

According to her Complaint, Max “wishes to continue to both: (1) represent the
Republican voters of the Hershey Road voting precinct of Mount Joy Township as their
Republican committeewoman, and (2) remain an activist to persuade as many Republican
voters as possible to support candidates that support her political and moral views in
primary elections.” Complaint at 37 (emphasis added). Max alleges that Dumeyer’s

Letter was designed to force Max to make a choice between: (1) remaining a Republican

*As Plaintiff has only alleged an excerpt of a portion of the Letter in the Complaint, the full text of
the Letter is attached to this Memorandwmn for the convenience of the Court as Exhibit A.
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committeewoman, or (2) maintain her right to express any political viewpoint she desires
to Republican voters in and during a primary election contest. Complaint at §38.°

Max alleges that she has not campaigned for, or otherwise supported Republican
judicial candidates that she would have otherwise campaigned for or otherwise supported
in the 2007 General Election. Complaint at 439. Max further alleges that she did not
send an election newsletter to the Republican voters of the Hershey Road voting precinct
of Mount Joy Township. Complaint at 440,

Dumeyer’s Letter is designed to advance the RCLC’s and its members own
political agenda at the expense of Plaintiff’s right to exercise her First Amendment rights
in a primary election. Complaint at 42, According to Max, Dumeyer’s Letter has chilled
her “right as a Republican commiiteewoman to freely support or oppose any Republican
candidate in a primary election that she so desires.” Complaint at 945.

I11. STANDARD OF REVIEW WHEN RULING ON A RULE 12(b)(6) MOTION
TO DISMISS

Rule 12(b)(6) provides for the dismissal of a complaint, in whole or in part, for
failure to state a claim upon which relief can be granted. Emil v. UNUM Life Ins. Co. of
America, 2003 WL 256781, *1 (M.D.Pa. 2003). A motion to dismiss tests the legal
sufficiency of a complaint's allegations. Morse v. Lower Merion School District, 132
F.3d 902 (3d Cir. 1997). On a motion to dismiss for failure to state a claim under Rule
12(b)(6), the Court is required to accept as true all allegations in the complaint and all

reasonable inferences that can be drawn therefrom, and view them in the light most

*The RCLC and Dumeyer agree that this was precisely the choice presented to Max.
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favorable to the non-moving party. Rocks v. City of Philadelphia, 868 F.2d 644, 645 (3d

Cir. 1989). A 12(b)(6) motion should only be granted where it appears beyond doubt that

the plaintiff can prove no set of facts which would entitle him to relief. Conley v. Gibson,

355 U.S. 41 (1957). Under a 12(b)(6) motion, the Court need not determine whether the

plaintiff will ultimately prevail; rather, the Court should determine whether the plaintiff

has alleged sufficient facts that would entitle him to relief. Hishon v. King and Spalding,

467 U.8. 69 (1984). Conclusory allegations or legal conclusions masquerading as factual

conclusions will not suffice to prevent a motion to dismiss. General Motors Corp. v. New

A.C. Chevrolet, 263 F.3d 296, 333 (3d Cir. 2001).

IV.

QUESTIONS PRESENTED

1.

WHETHER OR NOT A COMMITTEEWOMAN IN A PRIVATE
POLITICAL PARTY ENJOYS THE RIGHT TO ENGAGE IN
SPEECH, AS A PARTY COMMITTEEWOMAN, ADVERSE TO
THE PARTY’S ENDORSED CANDIDATES, IN CONTRAVENTION
OF THE PARTY’S RIGHTS OF ASSOCIATION, SPEECH AND
LIBERTY PROTECTED BY THE FIRST AND FOURTEENTH
AMENDMENTS OF THE UNITED STATES CONSTITUTION?

ARGUMENT

1.

A COMMITTEEWOMAN IN A PRIVATE POLITICAL PARTY
DOES NOT ENJOY THE RIGHT TO ENGAGE IN SPEECH, AS A
PARTY COMMITTEEWOMAN, ADVERSE TO THE PARTY’S
ENDORSED CANDIDATES, IN CONTRAVENTION OF THE
PARTY’S RIGHTS OF ASSOCIATION, SPEECH AND LIBERTY
PROTECTED BY THE FIRST AND FOURTEENTH
AMENDMENTS OF THE UNITED STATES CONSTITUTION.

In a series of cases spanning decades, the Supreme Court has repeatedly reaffirmed

the primacy of political parties’ rights of association and speech under the First and
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Fourteenth Amendments of the United States Constitution. See California Democratic
Party v. Jones, 530 U.S. 567, 120 S.Ct. 2402 (2000); Eu v. San Francisco County
Democratic Central Commitiee, 489 U.S. 214, 109 S.Ct. 1013 (1989); Tashjian v.
Republican Party of Connecticut, 479 U.S. 208, 107 8.Ct. 544 (1986); Anderson v.
Celebrezze, 460 U.S. 780, 103 S.Ct. 1564 (1983) and Democratic Party of the United
States v. Wisconsin ex rel. La Follette, 450 U.S. 107, 101 S.Ct. 1010 (1981). This line of
precedent is also reflected in the Third Circuit’s decision in Lynch v. Torquato, 343 F.2d
370 (3d Cir. 19653). See also McMenamin v. Philadelphia County Democratic Executive
Committee of Philadelphia, 405 F.Supp. 998 (E.D. Pa. 1975).

In Jones, the Supreme Court addressed the constitutionality of California’s
“blanket” primary system to determine a political party’s nominee for the general
election. At issue in Jones was California’s Proposition 198. Proposition 198 changed
California’s partisan primary from a closed primary to a blanket primary. Under the new
“blanket” system, “All persons entitled to vote, including those not affiliated with any
political party, shall have the right to vote...for any candidate regardless of the candidate’s
political affiliation.” Jones, 530 U.S., at 570. Under the closed primary system, each
voter received a ballot limited to candidates of his own party. However, as a result of
Proposition 198, each voter’s primary ballot listed every candidate regardless of party
affiliation and allowed the voter to choose freely among them. 7d.

Suit was broﬁght by four political parties, the California Democratic Party, the
California Republican Party, the Libertarian Party of California and the Peace and

Freedom Party, each of which had a rule prohibiting persons not members of the party
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from voting in the party’s primary. Jones, 530 U.S., at 571. Although the District Court
recognized that the new system would inject into each party’s primary substantial
numbers of voters unaffiliated with the party, the District Court held that the burden on
the political parties’ rights of association was not a severe one and was justified by
compelling state interests. The Ninth Circuit, adopting the District Court’s Opinion,
affirmed. On appeal, the Supreme Court reversed.

In its Opinion, the Court made several key observations regarding the rights of
political parties®. The Court stated:

Representative democracy in any populous unit of governance
is unimaginable without the ability of citizens to ban together
in promoting among the electorate candidates who espouse
their political views. The formation of national political
parties was almost concurrent with the formation of the
Republic itself. See Cunningham v. The Jeffersonian
Republican Party, in 1 History of U.S. Political Parties, 239,
241 (A. Schlesinger ed. 1973). Consistent with this tradition,
the Court has recognized that the First Amendment protects
“the freedom to join together in furtherance of common
political beliefs,” Tashjian, Super., at 214-215, 107 S.Ct. 544,
which “ necessarily presupposes the freedom to identify the
people who constitute the association, and to limit the
association to those people only,” LaFollette, 450 U.S., at
122, 101 S.Ct, 1010. That is to say, a corollary of the right
fo associate is the right not to associate. ““Freedom of
association would prove an empty guarantee if associations
could not limit control over their decisions to those who share
the interests and persuasions that underlic the association’s
being.”” Id., at 122, n. 22, 101 S.Ct. 1010 (quoting L. Tribe
American Constitution of Law 791 (1978). See also Roberts
v. United States Jaycees, 468 U.S. 609, 623, 104 S.Ct. 3244,
82 L.Ed. 2d 462 (1984).

The Court’s decision was 7-to-2 with Justice Scalia writing for the majority.
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In no area is the political association’s right to exclude
more important than in the process of selecting its nominee.
That process often determines the party’s positions on the
most significant public policy issues of the day, and even
when those positions are predetermined it i the nominee who
becomes the party’s ambassador to the general electorate in
winning it over to the party’s views. See Timmons v. Twin
Cities Area New Party, 520 UK. 351, 372, 117 5.Ct. 1364,
137 L.Ed. 2d 589 (1997) (STEVENS, J. Dissenting)(“But a
party’s choice of a candidate is the most effective way in
which that party can communicate to the voters what the party
represents and, thereby, attract voter interest and support™).

* kW

Unsurprisingly, our cases vigorously affirm the special place
the First Amendment reserves for, and the special protection it
accords, the process by which a political party “select{s] a
standard bearer who best represents the party’s ideologies and
preferences.” Eu, supra, at 224, 109 S.Ct. 1013 (internal
quotation marks omitted).

Jones, 530 U.S, at 574-575. (Emphasis added.)

Commenting on California’s new system, the Court stated:

California’s blanket primary violates the principles set forth in
these cases. Proposition 198 forces political parties o
associdate with-to have their nominees, and hence their
positions, determined by-those who, at best, have refused to
affiliate with the party, and at worst, have expressly
affiliated with a rival,

Jones, 530 U.S. at 577. (Emphasis added.)

00454419,2

In sum, Proposition 198 forces petitioners to adulterate their
candidate selection process - the “basic function of a political
party,” ibid.- by opening it up to persons wholly unaffiliated
with a party. Such forced association has the likely outcome -
indeed, in this case, the intended outcome - of changing the
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party’s message. We can think of no heavier burden on a

political party’s associational freedom. Proposition 198 is

therefore unconstitutional unless it is narrowly tailored to

serve a compelling state interest.
Jones, 530 U.S., at 581-582. The Court concluded that California failed to identify a
compelling state interest weighty enough to overcome the political parties’ constitutional
rights.

The RCLC, similar to the plaintiff-political parties in Jones, is a private political
committee which exists to further the aims and goals of the Republican party at the local,
state and national levels. Although it is regulated by and registered with the
Commonwealth of Pennsylvania, the RCLC remains a private political party. Asa
political party, the RCLC enjoys the full panoply of constitutional rights and protections
afforded to its members.

It is beyond question that political parties have fundamental rights that are
protected by the First and Fourteenth Amendments to the United States Constitution. “Tt
is well setited that partisan political organizations enjoy freedom of association protected
by the First and Fourteenth Amendments.” Eu, 489 U.S., at 224; see also Republican
Party of Arkansas v. Faulkner County, Arkansas, 49 F.3d 1289, 1292 (8* Cir.
1995)(summarizing cases). These findamental rights, central to our representative

democracy, include the rights to association and speech under the First Amendment and

liberty under the Fourteenth Amendment. /4.
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In Foulkner County, the Eighth Circuit Court of Appeals, summarizing existing
Supreme Court precedent, stated that “the Supreme Court has been least willing to uphold
state regulations of party advocacy activities relating to the advancement of policies and
candidates.” Id., at 1294. “In essence, the internal affairs of political parties are off-
Limits to state regulation, unless [there is]...a compelling interest.” Id.

In Jones, decided in 2000, the Supreme Court reaffirmed the strong constitutional
protections afforded political parties. /d., at 570. The Court observed that the right to
associate protected under the First Amendment includes the right not only to associate,
but as a necessary corollary, the right to exclude. Id., at 574, The Court noted that the
nominating process “often determines the party’s positions...and it is the nominee who
becomes the party’s ambassador to the general electorate in winning it over to the party’s
views.” Id., at 575. Further, the Court stated that “our cases vigorously affirm the special
place the First Amendment reserves for, and the special protection it accords, the process
by which a political party ‘select{s] a standard bearer who best represents the party’s
ideologies and preferences.” ” 7d., citing Eu v. San Francisco County Democratic Central
Committee, 489 U.S. 214, 224 (1989).

Under the Constitution, political parties represent the political ideals and agendas
of the members of the party, and as such, political parties, as vehicles for expressing
policy preferences, agendas and endorsed candidates, are afforded strong constitutional

protections. In this case, these protections would be placed in serious jeopardy if Max’s
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claim was allowed to go forward. Despite the strident rhetoric in much of her Complaint
claiming that her right to speak has been “chilled”, there is simply no substance to her
claim. Max’s Complaint, itself, reveals precisely why her lawsuit must fail: Max states
that she wants to both (1) continue as a committeewoman on the RCLC, and (2) remain
an activist to persuade as many Republican voters .as possible to support candidates that
support her political and moral views in primary elections.” Complaint at 37
(emphasis added).

Max is seeking, by means of this lawsuit, to impose ker own personal views and
agenda on the RCLC and its members. Max wants to maintain and use her position as a
committeewoman on the RCLC to attack candidates endorsed by the RCLC to advance
“her political and moral views.” Max cannot have it both ways. She can either remain a -
committeewoman and not attack the RCLC’s endorsed candidates, or she can resign her
position where she will be free to express any views she wishes. What Max is attempting
to do, if permitted by the Court, would create havoc within political parties. There would
be no way to enforce party discipline. A party would have no means of assuring a unified
message or unified support for its designated candidates for public office. An
individual, or group of individuals, dissatisfied with the party’s choice of standard bearer
or message, could sow confusion and uncertainty in the electorate to the harm of the party
and the party’s chosen candidates. The party system itself would be deeply compromised,
if not wholly undermined.

In Jones, the Court stated that the right of an independent voter to participate in

primaries is “overborne by the countervailing and legitimate right of the party to
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determine its own membership qualifications.” Jones, 530 U.S., at 583. This situation is
no different; to grant Max’s demand would be to ride roughshod over the RCLC’s rights
and the rights of its members. If Max is unhappy with the RCLC’s chosen candidates,
she may resign, but she must not be allowed to countervene “the eminently democratic
principle that-except where constitutional imperatives intervene-the majority rules” and
ultimately “hijack the party.” Id., at 584; see also McMenamin v. Philadelphia County
Democratic Executive Committee of Philadelphia, 405 F. Supp. 998, 1002 (E.D. Pa.
1975) (holding that the role of party leaders in the internal affairs of their party is private,
outside of public elections, citing Lynch v. Torguato, 343 F.2d 370, 372 (3" Cir. 1965)).

Max fails to grasp the nature and reach of the protections afforded to her speech .
under the First Amendment. She claims that the actions of the RCLC have denied her the
right to exercise her “First Amendment rights in a primary election and to do so as a
Republican committeewoman.” Complaint at §42. While Max unquestionably enjoys
First Amendment rights, she only hoids these rights as against government abridgement,
not as a Republican committeewoman against the RCLC, a private political party.

In Kay v. New Hampshire Democratic Party, 821 F.2d 31, 32-33 (1* Cir. 1987),
the plaintiff sued the New Hampshire Democratic Party when he was denied the right to
speak at a Democratic Party Presidential Candidate forum. The First Circuit dismissed
the plaintiff’s claim of a right to speak at the forum stating, “the [CJonstitutional
guarantee of free speech is a guarantee only against abridgement by the government,
federal or state.” [d., at 33. The court held that the forum did not amount to a

“governmental activity” by the party. Jd. Similarly, in the case at bar, the RCLC, which
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asked only that Max not counter the party’s position on endorsed candidates, is not
engaging in a governmental activity.” Rather, the selection and support of candidates are
solely internal concerns of the RCLC, which are not subject to outside interference by the
government, whether acting through the Executive, Legislative or Judicial branches.

In the Complaint, Max claims, contrary to well-established Supreme Court
precedent, that her First Amendment right to speech is protected under 42 U.S.C. § 1983
as against the RCL.C. In order for her to state a claim under this statute, Max must
establish two essential elements: (1) that the RCLC “acted under color of state law”; and
(2) that the RCLC caused Max “‘to be deprived of a right secured by the Constitution and
the laws of the United States.” Johnson v. Knowles, 113 F.3d 1114, 1117 (9" Cir. 1997).
The “under-color-of state-law requirement and the state-action requirement [are]
equivalent.” Id., at 1118. The Supreme Court has articulated four distinct tests to
determine when a private individual or group has engaged in “state action.” /d. They are
the public function test, joint action test, state compulsion test and governmental nexus
test. /d. None of these tests, as applied to the facts of this case as alleged in Max’s
Complaint, satisfies the “under color of law” requirement.

A. The Public Function Test

“The Supreme Court has found state action present ‘in the exercise by a private
entity of powers traditionally exclusively reserved to the state.” ” /d., at 1118, citing
Jackson v. Metropolitan Edison Co., 419 U.S. 345, 352 (1974). This includes conducting

elections for public officials. Johnson, 113 F.3d at 1118. In Johnson, two members of a

"Notably, neither the RCLC nor Dumeyer took any adverse action against Max, nor does Max allege
that she was subject to any adverse action.
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county political committee were ousted, they claimed, due to their sexual orientation. /d.
They claimed that they were both elected to the committee via primary election ballot and
that the election was a “public function,” subject to Supreme Court precedent set forth in
Terry v. Adams, 345 U.S. 461 (1953) and Smith v. Allwright, 321 U.S. 649 (1944). Id., at
1118-19. The court rejected the plaintiffs” claim.

In Terry and Allwright, the Court found that party primaries required certain
glectoral procedures and that a primary was a public function. See Terry, 345 U.S,, at
469-470; Allwright, 321 U.S., at 663-666. These cases, however, are readily
distinguishable: they both involved the impermissible and clearly discriminatory
exclusion of African Americans from primary elections. In Johnson, the plaintiffs did not
allege impropriety in the election itself, but in their removal. id., at 1119, The Johuson
court found that the committee positions were private offices within the party and that the
internal operations of a political party were not a public function “traditionally
exclusively reserved to the state.” [Id.; see also Lynch v. Torguato, 343 F.2d 370, 372 (3¢
Cir. 1965) (noting that the “normal role of party leaders in conducting the internal affairs
of their party...[is not] state action{.]”).

The case at bar is little different. Max does not challenge the electoral process
itself or suggest any error in the process. This case is not about the election of Common
Pleas Judges, but rather Max’s role within the RCLC. This is a purely private and
internal function of the RCLC, and not a public function which would qualify as “state

action.”
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B. The Joint Action Test

The test for joint action between the state and a private party is met when “private
persons are ‘willful participant[s] in joint activity with the state or its agents’ that effects a
constitutional deprivation.” Johnson, 113 F.3d at 1119, citing Howerton v. Gabica, 708
F.2d 380, 383 (9" Cir. 1983). In Johnson, the court found that there was no joint action
between the state and the committee even though a California Assemblyman was on the
committee; rather, the court determined that he acted in his role as a committeeman and
not as a public official and, thus, there was no state action. Johnson, 113 F.3d at 1119. In
this case, Max has neither made any allegation nor claimed any joint action between the
Commonwealth of Pennsylvania or the RCLC. Clearly, there is no state action under this
test.

C. The State Compulsion Test

Under the state compulsion test, state action “may be found...where the state has
‘exercised coercive power or has provided such significant encouragement, either overt or
covert, that the [private actor’s] choice must in law be deemed to be that of the state.”
Id., citing Blum v. Yaretsky, 457 U.S. 991, 1004 (1982). In Johnson, the court found that
the state only allowed removal of commiites members, but did not compel or encourage
removal on the bagis of sexual orientation. Also, courts have held that when the state
authorized one set of elected committee leaders over another when two “elections” were
held, there was no state compulsion. Federspiel v. Ohio Republican Party State Central
Committee, 867 F.Supp. 617, 620 (8.D. Ohio 1994). In Federspiel, the court held that the

Republican Party had the right to choose who would represent it. See Id., at 622 (citing
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